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P.O. Box 8029

Galveston, Texas 77553-8029

OR%6-1752
Dear Ms. Weaver:

. The Galveston Economic Development Corporation (the “corporation”) has
received a request under the Open Records Act for various documents held by that entity.
You ask whether the corporation is an entity subject to the Texas Open Records Act,

chapter 552 of the Government Code (the act). Your request was assigned ID# 29367,

You assert that the corporation is “supported solely by private funds and
receive[s] no grants from state, county or city entities.” Thus, you explain your
understanding that the corporation is not required to disclose its records. The Open
Records Act requires “governmental bodies” to make public, with certain exceptions,
information in their possession. Section 552.003 of the Government Code defines
“governmental body,” in part, as follows:

the part, section, or portion of an organization, corporation,
commission, committee, institution, or agency that spends or that is
supported in whole or in part by public funds.

Gov’t Code § 552.003(a)(10).

Courts, as well as this office, previously have considered the scope of the Open

Records Act’s definition of “governmental body.” In Kneeland v. National Collegiate

Athletic Ass’n, 850 F.2d 224 (5th Cir. 1988), cert. denied, 488 U.S. 1042 (1989), the

. United States Court of Appeals for the Fifth Circuit recognized that opinions of the Texas
Attorney General do not declare private persons or businesses “governmental bodies”
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subject to the Open Records Act “‘simply because [the persons or businesses] provide
specific goods or services under a contract with a government body.”” Kneeland, 850
F.2d at 228 (quoting Open Records Decision No. 1 (1973)). Rather, when interpreting
the predecessor to section 552.003 of the Government Code, the Kneeland court noted
that the attorney general’s opinions generally examine the facts of the relationship
between the private entity and the governmental body and apply three distinct patterns of -
analysis:

The opinions advise that an entity receiving public funds
becomes a governmental body under the Act, unless its relationship
with the govermment imposes

*

a specific and definite
obligation...to provide a measurable amount of service in
exchange for a certain amount of money as would be expected in a
typical arms-length contract for services between a vendor and
purchaser.” Tex. Att’y Gen. No. JM-821 (1987), quoting ORD-228
(1979). That same opinion informs that “a contract or relationship
that involves public funds and that indicates a common purpose or
objective or that creates an agency-type relationship between a
private entity and a public entity will bring the private entity within
the . . . definition of a ‘governmental body.’” Finally, that opinion,
citing others, advises that some entities, such as volunteer fire
departments, will be considered governmental bodies if they provide
“services traditionally provided by governmental bodies.”

Id

As the Kneeland court noted, when considering the breadth of the Open Records
Act’s definition of “governmental body,” this office has distinguished between private
entities receiving public funds in return for specific, measurable services and entities
receiving public funds as general support. For example, in Open Records Decision
No. 228 (1979), we considered whether the North Texas Commission (the
“commission™), a private, nonprofit corporation chartered for the purpose of promoting
the interests of the Dallas-Fort Worth metropolitan area, constituted a “governmental
body” under the Open Records Act. Open Records Decision No. 228 (1979) at 1. The
contract existing between the commission and the City of Fort Worth obligated Fort
Worth to pay the commission $80,000 per year for three years. Id. The contract
obligated the commission to, among other things, “[c]ontinue its current successful
programs and implement such new and innovative programs as will further its corporate
objectives and common City’s interests and activities.” /d. at 2. We found that this broad
provision failed to impose on the commission a specific and definite obligation to provide
a measurable amount of service in exchange for a certain amount of money, as one would
expect to find in a typical arms-length contract for services between a vendor and a
purchaser. Therefore, the arrangement failed to provide adequate consideration flowing




